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W teLtam SLHM/CK, (R P iO)
ApPELLINT AP 10

T, Wiuam ScHENCK, AVE RECEIVED AND
LEVIEWED THE OPENING BelEF  OF MY ATTORNE Y
SuMmARIZED  BELOW ARE THE RAODITIOAAL GROUNDS
FOR REVIEW THAT ARE NOT AVDRESSED IN THAT BLIE
T WoDERSTAND THAT THE DUET Witt REVIEW
TWS STATEMENT OF AUDITIONAL GROUNDS FOR
LEVIEW WWHEN MY AepEAL (S CONSIDERED on THE
MERITS,

4 4 9
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APPELLANT  ACKNOWLEIGES RECE(PT OF THE VERGATIM
REMORT oF PROCEEDINGS ON  Maecw 20, 2002, THE FR6
MuUsT BE MAILED MNo- LATER- Te) Areic 19 2012,

GR 3.\,

L. Smrement of mHe (ASE

SCHERCK WAS SErRJTENCED TO AN EXCELTIONAL
SENTENCE ) DOWMN WAL oemxm,mel o 120 movrtts FoR
SodciTaIoN Yo ommMiT EiesT DEGREE MURDER,
LommiTED  on Ok AGOUT May 5 2000, Tie
SENTENCING COURT ALSO IMPOSEY 24 monTHS
OF OMMUVITY PLACEMENT. SCHENCK SERVED HIS
ENTIRE SEAVTENCE, INCLUDING 510 Good TIME 0AyS,
AWD  WAS RELEASED AS HOMELESS UMDER AISTRELENSE

SUPLRVISION, QQODEMD)X [, ence 5)," (RPH)/‘ (RP:B, 33)

T(. Sesrement of Rovitonal Geouwns

A. Counvry or Opiein

RCW 72.09. 270 STRTES N PERTINENT PAli:

“(8)B) TN ostermiminG ekt COUNTY OF DISCHARLE
FOR AN OFFENDER RELEASED TO COMPRIMITY
CUsSTUD Y WWL“/——W THL
DEPARIMENT MAY AOT APPROVE A RESIDENCE
LOCATION THAT (S NOT (N THE OFFENOELS CounTy

ir

OF ORIGIN ..



THis scerioN BECAME EFFECTIvE on  Juwy 22, 2007
PURSUANT TO €358 6157, Session Lmws ov 2007
¢. B3, CGooiFiey aAs RCw 72,09, 270 &) .
EFFective Rueust [, 2009 e Leecrseatues
AWMENDED THIS STATUTE AwWd DELEATES ‘oo CommuniTy
PbcEMENT * AFFER  COMWUMITY eUSTODY " i (&)
Session Lwds oF 2008, ¢ 130 sec, 8.
T AmMENBED STRTUTE  NOW ONLY RBPPLIES TO
COMMUNITY  CuUSTODY ORFENDERS. TIHS APOEOL SHOULD

BE GRANTED PASED WUPCN THIS FHCT ALEVE.

3. Géosoarwical PESTRICTIENS

Beroas DISCUSSING  ¢-806RAPHICAC r&ésrrua‘mn/S
(MP6SEY By TiHHE DesPpermANT OF QRILECHOAJS
E}Er)mzfrmé/\/;{], THE  PORTIES WEED TO UWOELSIWD THE
DIFFEQENT CLintiN 3L STFTUTES 8 EEFECT  DULING
OFFERENT PEZICYS 0F TIME !
L Te 1981 IwocreemenT SENTENCIVG Review
Bonev (TSRE);

2, Juey 1981 T Juwi 30, 2000 SewTEnCInG Rerem
Aer (SRA);

3. Tuwy |, 2000 1o daTE: OFFendee Accounr ity

Act @ﬂﬁ) ,

ScHenekS crimt occuzncd onl on Adeur My 5,



2000, Awd, THEREFILE, HE 1S A SCA QFFENDER.
“UwoER THE  SewTenNCing  Keroem et OF 1981
LSQFI), Churoren T QYA RCW, OFECEIERS ARE MONITOREY
B COMMUNITY  CORCBCTION OFFICELD WHO ARE (THOLIZED
To  REPORT VIOLWTIONS O©F THE QoW DITIONS OF RELEASE
TO HHS SEATENCIAG TUDGE . RCW 9-9YA4. 630, T Judée
1S AUTHORLIZED TO FASHION AN AreRooeinTE RESANSE .
Rew 9.99A. 634 0).  For Sxamee, ToE Tupes 15
EROUCITY AUTHORI2ZED TV MODiFY THE Sendrencink
COMDITIONS BY REQUINLING ESUCATION, COUNSELIVE,
\MPATVENT TREGTMENT, CURFEW, DALY REPORTING, Homs
DETENTION, TAIL, AND OTHER APPRIPLATE RESAONSES
WHEN A OFFENDER 1S NON- CompcawT. RCW
G.9491. 634Q). (Fonmesscy Rew 9, 9yn . 200 Qoci).
Unwdt THe SRA, THE COMMunity CORRECTIONS OFFICEL
1S THE \E\/ES AR D SMLSI OF THE SENTENCIMG :ruued.”

Jover v, Devaerment or lomekcrions Erpd., 155 L, 24

306, 3i0-3it (9 P34 825 (-:wot/):

TN THE usrawT MAmER, THE COULT  SANCTIONED
ScrHenik witH 8 vioLrrows X 0 08yS PER Vioarion
Foit A& Ttotee oF  HEO0 dnys, ((-\Pmsr\/o)x‘ 2) Jix
OF THESE VIOLRATONS INVOLVE  GROGRAPHICHL RESTRICTIONS
LMPOSED WION  SCHENCK By Tk DEPRRIMENT,

Whga)  SCHENCE WS SENTENCED, THE SENTFENCING

COURT  DID  NOT imMP0SE  ANY  GEDCRAPHICAL RESAZICHINS.

-



ON Mav 5 2010 JcHENCE WaS LELEASED ®eom PRISON .
Communmirny Corgizcrion Orricens  Tasow Fiman An
Micsel Boore Tesn3PrEd ScHeack Feom  SreFod
Crece  (omoccron Cevrza, Asecvsen) 10 THE Oymein
DOC &gy OFF?CE/_ P DIRRCTED  JCHENC To  REPORT
T THEM @awd wer To LEnvE  Tuuestow Couwmy. wirkeul
THEIR prOMISSIoN. 88 NETIcE of VioLarons oamid
(/3] 200 5 1/27/200; swd iifz4[z010. (Re 7). Scienck
STATED

THAT HE DID MUT HAVE A GEOGRAPHCHL 12ESTRICT-
TON, THEY REPGED THAT THEY LOOC) HAO THE RIGHT
TO [MPOSE A GEOGLAOHIC  RESTRICTION.  SpsciFichuty

Borl  CCOS 3mrE) trar T waS woT To Tpavel TFo

) ) - i N
Coweirz Couwr, "I mucen o fHim [Scuwu;j AGouT
SOME OF HIS REQUIREMENTS ON  Ppogarion AD BSPECIALLY

THE FACT THOT o€ COULONT LEAVE TWyeston Coumrw .
(R o),

Uwder. ™¢ SRA

e SEANTENCING . (/-]oo.oarua)m 4 pasi 5) ( Jupement

THE COURTS SCTS THE COWDITION S

A SENTEWE FAGE 5), THE courT mMay, du May NoT,

REQUIRE THE DEPALTMENT TO SET RATH AFFIRMATIVE

AETS  TO MONUTOC  COMPUANCE , HOWEUEL, T DEPARTMENT

By NOT IET OUT ANy CONDITIONS. (ﬂowewmx 9, ence 5)
Ew cowrenst, siwce Juwq [ 2000 unver THE ORA,

THE  DEPARTMENT Ay NOW SET ouT CONDITIONS AS WEW

s THE CcOuRT.  Stoere V. RizoR, (26 Ww.Are. 896, qoi,

—_h5—



FNA, G 230 133 (;wczq) (Appswm 5, VAGES 3~'\/):

CCO Fiman TESTIFIED THAT PALT OF THE CONDITIOMNS
Y01 DOC ARE To REMAIN IN S GEo LATHIC Aesns,”
AS PEEVIOUSLY STATE), JCHECK [0 N0 GEOGRATIHCAL
CouRr~ ORNERED RESTRICTIONS, CCO  Fman miSeEeRESENTED
THAT THE COUGT imPOSED A GLOGAIRPHHC RESTIICTION -

“A'\"‘\/ SENTENCED. IMO0SED UWDER TWS CHAPTER SHALL
BE DETERMINED W ACCOLIAVCE  WitH  THE LigidS IN EiEFECT
VOHEH  THE QUIRRWT  CRFENSE  Was  0p mini ITED. 20w
g.qa4i. 345,

Uiwoer Twe SKA TUAL DEVRLTMENT 4 A
HATH O i'*rvj OF HJ 1O IMPOSE A (,»ﬁoo—mwmbﬂ,

& STIICTION

C. Cof- Arprounl OF RESIDENCE

As  PREVIOUSLY STATED, ScHiEwck WS RELEASED
Foom PeisoN on s Meximum Recense Dae @m()),
ov May 5 20i0. Owce A SRHA OFFEUDER REHCHES
i+is MRD Y Eer ORFEMDERS RECEASINVG iHOMECESS O
REFusine To peovios an Aweess .. " [ud wiic ge
RECERSED on [Hs] mRD. (hppmom (, oave 5)

THE DEPARTMENT TESTIFIED (ﬂpﬁ), a0 THE Smate
iMOLIED @033), THOT SCHENCK REQUIRLD A PRE- APAGVED
ADD LESS A LiviNe PRLLANGEMENTS, Tis 15 nMpr TRUE.

Un/DEL THE SKR THE CULT SETS THE CoNDITIGNS



AT SENTENTING. Lﬁ«aiosa\wix ‘-(), THE Court My, OR mAaJ
NOT, REQuirLE, THE  DCPARTMERT TO SET FOLTH (—\PF-IKMAT‘NE
AcTs 0 MONITOR  COMPUNCE,  How BUEL | UNDER. THE SRR
THE DRWRARTINENT MAN NOT SET OUT Con(TIONS OF

RELEASE . <qu’PF/t«JDi$ Y, pPAct 5) (J'uoemr::\/r Oy JERTEWCE

PAGE 5),

Tw coNAST,  sinvce  Jucy | 2000, unbER THE

OAR, THE ODEPRRTMENT mAY ImPOSE CONDITIONS.
(Appém)n( 5, entE "‘)

Simpiy STATED,  SCHEWCK WS NoT REGURE) TU
ComPOLT UtH  PRE~ APALOVAL OF RESIDENCE AFTER WS
MRV,

SCHENCE WAS RELEASED Fruiv) Pli.wolx) ond S
RO ; UNDEZ POSTRELEASE SL-miiQ\/ls‘ioN, wirk NO
LViale  ALLANG EMENTS O RESIDRNCE  AMMRVAL dﬁqu/}zﬁo;

(ﬂppewc}x I, PAce 5).

D, whitlrul ViecaTiow's

"AN OFFEMDER WHU BAILS TO Comply WiTH Of VIOLATES
A COUITION O REQUILEMENTS OF I SENTENCING Orgel
gy BE COVFINED FOIL A SIXTY DAY peee) Fon BAHCH
VIOLATION 1B Tug Quuer &inVS 84 A pegePowDEainct

OF THE BUIOENCE  THAT THE JIOLBTON WS WIWFIL, "

Srare V., WeDouent, 120 wiv. 34 334, 394 347, Bul
30 1232 ( 792)



\] I . R .
WIWRUL  As  uséd iw A ekimujnl SiuTe, T

GEJERRLLY méans AN CALT DOWE Wit A 88D

PuposE .  Ime Vo Atled, 10w, 28 355, 350, 678

P24 7498 quh(); Sceews V, UwiTEd Sipres, 325 U.S.
at, 65 5. ¢k 1035 (1945) (Aw A dons wirkour

TUsT s oL EX‘WSE),

HistoeicaLLY, THE REQUIEMENT Telnr A DEFEAIAVT
ACT Wt KNOWLEDE OF THE (ONSEQUEWCES QR tHs
ACTIONS. “\)\/l(,(/F-utq WHEN USED N A Crziminid SITUTE,
MEGUILED THAT A DEEENOAWT ACr wird AW EViL ARPOSE

O”  CLImVAL INTENT. UnTED Smres v, Murdock | 290

U5, 389, 394, 54 sich 223 (1933);  Uwirey Smres
V. Tidwors CenTeal RR, 303 w.S. 239, 58 S.CF 533

Q‘I 38), Tt TEeM WikkUC ConTiWUEs Tu BE INTER PRETED
T REQUIRE SUCH A HEIGHTENED DEGREE oF CULp-
BOICITTY 1N THE COMNTENTS OF SemiE  SmoruTes, S8E€
G Uwited Swres v. Bisior, H412 US> 346, 359- (0,

g3 S.Ck. 2008 (fcf73)e ‘R(‘;\&’EVC‘,IQ, TS IS NG Lon6 ER

THE GERJERAL RULE, Tys mEAnInNG OR THE TERW

WILFUC HAS  comié  To VARV WIDELY, DEAENDInG
UpoN TS ConrenT,  Simre v. BAuiR | G2 ww. 2P ibL
595 024 544 QCH‘?) ; Seiss v, Uvired Smres, 307
u.s. Y92, €3 S5.Cf XY Q‘H}). Ceio. To THE BWACT -

MENT N (975 of THE (EVISED CUMiNAL CoOE | wWiLLFub

i\
WAS  GBENERALY INTERPRBEATED To MEAV @Al NACT

- 8-



CommiTTED (NTENTIONMMLY, DECBERATELY Awd/on
DISTINGULSHED From OWE  DONE ACCIDENTLY, IN -
ADVERTENTLY, INVOCENTLY AWD0Z Wit LiwFul
EXeust . Srare v, Oven 78 . 28 90§, UL, 480 AL

766 Qcm)) Sme Vo Russerte, 73 wWw. 29 703, 707,
Yy 020 968 (f%e); Smre v, Srewsed, 73 wh. 20

7o, H4o A20 815 Q%g). WHHLE. CEQTAINCY DISTINGT
FRom HHSTORICAL DB EmWITION REQUIRING A SHOWING
OF BEVIL AURPGSE, THIS DEFINATION oF Whwrul” LEFT
UNELEAL WHETHER A/ ACT O0NE Wi EWBWERNGE oF
(TS PROGADLE CONVSEQUENCES wouLd B Covsin Eecd
TO BE WilLEUL,

TN THE IWSTAWT MHITER  ScHENCC wis “Duvnpe D’
i Thueston County 84 THH  DECACTMENT on 3
SEPACATE occhssions,  EBaclt Time Scukinee 0BIECres,
HOCOING Tudr mf HAY Ao GECCRAPHICAL RESTRICTIONS .

SCHENCE HAD NO QF SouLckS (n Tuunsron Counry ;
Hod Nor BBAN N TeueSron Ca,wn, IN TWO DELAVES |
HAO o FRIENDS OR  FALN iN WHCH To RECY upoN )
NC FUWDBSS NO HouSiwé | NO Foov, wNo CLoTRNG ;) NO
TEANSPOLTATION | EXposed To COLD WEATHER :  rAW A~
SNOW)  SeAKED TO THE Sein/ ) A, FORCEN B4 THe
DEPALTIMENT  To B8 iHomecgss., THE D0C Ouwymeiq

Fisuw OfFIce REFUSERD) To HELD  ScHiwi . (RPLL’, 25,26, 32)



Seppoce wenvt o Cowiirz (ounmy, WHEKE HE

ErsapLy ivFopmed DOC AT HE HAD 06 SOURCES .

TiHs s THE UWirey Srarss or Ameesch,  No

PEASON COAN) Foeck THHS TYPE OF INHUMANE TREAT~

MENT  on  ANOTHEL umnd gRiwe. DOC LEFT ME

Wi TH OoNE ALTERNATIVE ... TRAVEL TO CooLrte
Counry Wrere T RELEATEOLY SuEeRmEen DOC T

T U LBSOUR CES,

Scden e BELIFvES THAT HE ACTED PLUOENTLY Wi H

JUST CAUSE, AwDd A CAWFLL EXCUSE, Sceusidcil SEEES

CAEVELSAL OF His VIOLATIONS For. THE REASUNS S&r

FORTH, INCLWlInG THE ZEASINING SEX R N THE

Foece Maseuet Docntins And e Vis Mason Docreins.

Civocl v. Ciry of Ssamee, GU P30 1ES, UTE, U5 Ww. Ap,

4sq (2ovz), Kraust v. Boarp of Scdoo. TrusTeLs,

(b2 Two 278, 284, 70 NE 2064, | Am J2d Ber oF
Groo, see. M. Coawt v, Ligsd, McNeil ¥ Lpsd , 160 ww
138, 295 .39 (1931).

' . } . . .
T Force Maseueé DOCTRINE i3 THE BGQUiVALENT OF

THE Vis Mudor Docmeing . THE FOQCE MAJEURE EVENT

PRONIDES A COMPLETE JEFEBWSE T0 LIABILITY
PARTY

{E OonNE

(S UNABLE TO PEQREM TS  opuentioN .. oF

CiLEUMSTANCES  OUTSIvE (TS ConTroL . HE reST

Commun i CATIONS | Ine., ET AL, W, Seamee Times,

54 wy. 28 493, 504, 115 e3¢ 261 (2005);

__‘O_



GrAWT v, Ligay, McNeic € Liggy, 160 WasH 138, 47~
Mo, 295 0 139 (1921)

Iv Citou v, Ctr\'[ o] SWLEJ THE CounT P@\)‘b&)
e Derimition of “Foce MasEuge Cownimons’ STATES
IN  PEOTINENT  PART ! l\'1’¢+f5 ,.,['\‘):c»mroue],,, wite nor
BE LIABLE FOR LOSSES 0K DAMAGES, CONSEQUENCES UM
ARY ACT ofF Gob, STRIKES, LOCCOUTS, ACTS oF PUBLIC
ENVEMY, WALS,; BLOCKADES le'I‘S, EPIDEMICS, Land-
SUINES, EAerdquakes, FIRES, Stoems, FLOVS, unf~
FReSTERBLE o UNUSAL WEBTHER  (on0iTIONS
WASH-0UTS, ARKESTS 00 RESMAINTS OF RUUIELS AND
PECPLES, ¢iviL OISTURBANCES, EXAOSIONS, BRLAKAGE
O ACUDENT TU MACHINERY oR UINES OF PIPES | UNE
FREEZE-UPS, TEMFORARY FAILURE OF 6AS SUPPLIES,
THE BinvvinG 0DER. OF ANY CRT O GsVERNMENTHL
AUTHORATY | ANVY  ANY OrHERL CAUSE, WHETHER OF THE
IR0 HEQEIN ENUMELATED oL OrHEAWISE | AN/D
WHETHER CUSE 00 OCCASIOVED BY 00 HHPPEN NG ON
MLOUNMT OF THE pBer on Omission oF THE @om-mﬁj
L., O ANN OTHER PARTY, IF THE CAUSE 1S nor
REASONAOLY  wWitkin THE CONTRIL OF TNE Paery MSSELTING

FORLE MATEURE AnY WHICH BY TIAE EYCERCISE OF DUE

DILIGENCE SUCH PARTY 1S UNAGLE 10 PREVENT OL

ourcome.  CGimaLd o 234 AT W76

Screncr BELIEVIZS WE MEET TIHS CLITERIA .«



D. BavisHmen T

ScHeEwCK wWAS DIRECTES B89 CCOS MicHaeL
Boorow AnD  James Fiman T STAY N Tuursion
Counry, Avd woT 1o LEAVE Taynsion (Quwry
WITHOUT  PERMISSION . SCHENCK WAS [NITiLy oRDERED
nT T0 60 10 Quuiz Couwry, owd LITEL Digicred
NOT 10 60 TO AVY COuUNTY Lowee THAaN Trurson

Copunry | @p U, 12, 14, 27, 28, 3, 35)

TuE SEWTENCING COURT NAROWLY TrHRD
SAHENCKS  TUNGMEWNT AN SEVTENCE BY I mMPUSING
A “NO CONTACT  0LDER . (‘“Juoérme/ur D SEWNTENCE,
PAGE ‘-!)‘

To SURVIVE A panNiSHMENT OB, THE O0RDEL
MUsT BE NALROWLY TAILOLED To SiavE A LOMPELLING
COVERNMEN T (NIEREST.  THE OURT UL PrypeaLY.
HoweVEL, THE DEPALIMENT  GBaniSHED  ScHEauK £rgm
Lewis louwry, Cowitz Couvry, Connre Couwry awy
Seamania Counmd,  Loiout tHE AUTHORITY OF AW,
Swre v Sims (7 wv. 28 4936, 256 .34 285 (2010);
STATE V. SCHIMELPFENIG (26 W, Are 22Y, (5 7 3d

338, 339-42 -(;77005) Q)’THE/Z, CH5ES am/mw); __S__H_Ag._@,_
_v._ToompesoN | 394 WsS. b8, 30 -3i, ¢34, 89 s.Ch

1322(196 7). BEGAUSE OF 1TS ConSTITUTIONRL (MPLICATIONS

1

WE  PPOLY STICE  ScRUTINY IN REVIBWIWG A  BANISHMENT
ORDER. Thompson) ; 394 W.5¢ 47 634,

—iL—



F.  Post ReLeasE Jupirvision

Souwn  PriVCIPLES oF JTATUTm Y INTERPRETATION
AWDd RESPECT FoR  LEGISCATIVE EAACTMENTS REQUILE

THOT THE SPECIFIC STATUES PREVRILS o THE execusion

Of THE GENEQAL. ImTE V. SHRINER, (0] Www, 20 570,
583, 681 P14 327 QCNH) (ﬁﬂperlom é)

THE SEATENCIUC CourT E/RED WHEAN I SENTEUCED
ScHence 10 24 mowTHS. OF (ommiunity PLACE MENT
UNDER THE GENERAL Segrure  RCw 9.946.050(2). ScHence
SHOULD HKRUE BEEN SENTENCED UNDER THE SPECIFIC STt
RCW 9.948. 060,  ScibhickS CRIME WS A SERIDUS
VISLENT OFFENSE, AND A CRIME ALBINST A PERSON,
Socicitarion ro Commir Fipst Dionee Murdst | wiiiid
UNDBKL THE SPECIFC SMITUTE (1 Monwrts 0F COmmdniry

PLBCE MENT S'HQWEAZ, 10] Ww. 28 ar 5963,

G. Urinacysis

Te 00C Owymdin Fiew Office, CCO Micpact
Boone, mawoarsd ow May 5, 2010, tHAr ScHEncK PROVIDE
A LONTALT NAME OR TELEPHONE NUmMBER WHERE HE
COULD OF REACHED ﬂ“//7, SCHENCK  WAS Fopceld TO
SPEND  WHAT CITILE MONVEY HE  HBY) TO ULCHASE ) LELL
PHoNVE.  THE oney vimi  DOC TELEOHONED ME  wAS ON
Taaumey 24, 200l LEAVING A MESSBE To REPVRT TO
Him 0y TUE END OF THE DAY, (Re17)

— 13—



From ameowmATEy  May 12, 2010 7o Nevemsee 8
2011  ScHinck REPORTE) TUO THE [onbview 00C Anvo 7o
Cocitz Counmy Corescnons PEL  QURT ordse , [AFTER
NoVEMSER JO  SCHEWK Whs ayaisolt o A UAS,

BUT WAS NOT CAUWEY TO FroVIDE ONE,
Tn  COA 4iH01-5-T e CQuiiitz loumry Sapcaion
Couer, THi HononAGE JAmES SoiWer PLEsibinG, QULED

on  Ocroeor 26, 2010:

—

I 00 FIV) THAT B VIDLATED THE  VIOLATION j:t/,
FAILNG TO EEPORT (W PERSON | AS DIRECTED, Tv HS
SUPERVISING oMM U iy COREECTION OFERICEL SinCE
May io, 2010."

"As AT AS yiLaTion 942, TeHs concien - - T
THIWK THAT 05 THE SAme As %[ (0 MAING pim -
SELF AUMLABLE, L OONT Find AWYTHING
ADDITIONAL ADDED To THAT, Im NoT 6UinG TO

TREAT IT AS A SEPARATE ViKATION,

Viocation #2 wps THELEBY DISmissed . @mpexmx 2),
ONE  G0urT OISMISSES A VIOLHTON AS BEiné THE Samé
CRimMINAL EONDUCT | WHEREAS INTHE  NSTANT MATER | THE

SAmE  QOuRT, HuT WitH A DIFFERENT JUIE | Einivs ToAT

ScHEWCE  wiruly  viprated QX)) THE viowrTion Faiuue

TO MALE BIMSELF AuaiLadie Fore UA YESTING W THURSTON

—_ 1Y



QouwTY., LS ScHENCK BEMG DEPRIVED OF THE SAamE
CRIMINAC CONDUCT, DOUBLE TEOPORDY, o SPECIFIC SIHTUTES
PREVAIC QUEL THE GENERAL SmTUrE ¢ THERE WAS
GENELALLY A REFUSAL FROM T Qourr 1o HE4q TS
ARy OTHERL MATELS | CiTiG JUISDICTIONAL ISSUES.
Tuis MAY REQUEE SENDING THIS [SSUE BACL TD THE

SUPELIOIL COULT Fol RESOLUUTION

T Coveusion

SCHENCK AskS TS COURT TO Aupecss THE

'\wuwrh( o¥ orZI(yi'r\J' ALUMENT ON irs mERICS, AwD
TO ISSUE RULIWGS ON THE SUPOLEMENTAL ADDITIONAL
GRounDS,

WHELE THE STATE CONTINUALLY ALGUED THAT
ScHENCK  DELIBEZATELM  Did NOT OULOW URT RUCES
ANY  D0C DILECTIVES, 1T IS BECAUSE HE 0I0 ALY (00K,
00 REFRUSED Too, LT A5 AT ScHENCK T D)
NOT FOLLOW RULES AwD SIHrUTES, BUTF THE DEPARITVIENT
AnD  THE STTE, M5 SET FOLTH HEQE(N AWD N THE
Beree o Aerictiont I OGIECT TO THE (0S5 OF my

FREEDOM | .. ANY THE why I wAS TREATED BL[ T SITHE,

.___I'S,__



RespeeTrULly Supmimsd THS 1L pay oF Arei,

M

whicLinm Sceenvce
Cowiitz CUWJTY Taic
ia35 (¥ Quewuc, E-H
LONG VIEW, wh 98632

T DECLARE UNDER PENALTY 0F PERTURY TUAT

THE FOLEGOING FACT ACE TRUE A ACURATE.

. . i e . . .
Dnreo Twis 165 ey oF Aceic, 2012, 18 THE Ciny

o¥ Loveéview —(ounty of Cowcirz, STATE OF WASKINGTON,

M

— I



Tw THE Couar oF RArpenLs

OF T™HE STa1E o WASHINGTON

Diviston 1T
Svare of WhsHinoTo, No, COA 424si- 7-H
R ESMHNDENT, -
DEELALATION o SEZVilE
Vi By MG
Whwiam ScHEnc,
Ar,ELLUANT,

T, Whuam SHENCK, Do DECUMLE Tuar T Am A OUSINER At THE Codur2
County Jaie v LoNoview, WA., anvd ON THE 162 oy or e, 2012, T
DELIVERED TO PRISON AUTHORITES | To BR PROCESSED BY THE IAILS LECAL MAIL
SYSTEM, CONTRHWING THE FoLowinG DOCUMENTS !

() Sratement ofF Sueriementac Aodimoval Grounds, witH Hppendixes
(-6

)
(@) OgecnaTion) OF Seavice 8y mAing,
RoDLESSEN TO!

Howotdsle Susiew L Baue

Cowrrmrz Couwry Prosecurve AToeNEy A1 Law

312 SW. Filst Avewdr Newsew, Beoman { Kock, PLLC

Kelso, WA 986206 1508 £ MAdIsoN St
Searce, WA 98122

And 10! . .
ma. Casey GrAWmS, Esg.

e

T DECUALE UNDEL DENOLTY OF PERTIUEY UNIEL THC KBS OF THE

StarE of WASHINGTON THatT THE FOREGOING 1S TRUE And CONRECT.

Pare: Aruic 18 261 W

wiciam ScHEnce
Cour itz Counry Jaic

(935 1% Auewue
Lovévicw, wh 78032

Decmrwn'ow 0F SLoVicE 8y Maiins
GR 31 2¢ USC: 3 (74
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PP |

~ APPLICABILITY .
\ STATE OF WASHINGTON PRISON/WORK RELEASE/FIELD
DEPARTMENT OF CORRECTIONS | nerENDER/SPANISH MANUAL
REVISION DATE PAGE NUMBER NUMBER
8/2/10 10f8 DOC 350.200
TITLE -
POLICY OFFENDER TRANSITION AND RELEASE
REVIEW/REVISION HISTORY:
Effective: 3/31/89
Revised: 6/1/91
Revised: 1/31/92
Revised: 4/30/93
Revised: 1/131/95
Revised: 8/14/95
Revised: 5/30/96
Reviged: 10/30/96
Revised: 3/15/98
Revised: 4/11/00
Revised: 12/1/00
Revised: 1/14/01
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OREFERENCES:

DOC 100.100 is hereby incorporated into this policy; RCW 9.94A: RCW 9A.44.130; RCW
71.09; RCW 72.02.100; RCW 72.09; WAC 137-28: WAC 137-56: ACA 4-4442° ACA 4-4446;
ACA S5A-15; ACA 6A-13: DOC 210.025 Gate Money/Transportation Funds/Pre-Paid Phone
Cards: DOC 300.380 Classification and Custody Facility Plan Review; DOC 300.500 Work
Release Screening; DOC 310.100 Intake: DOC 320.100 Indeterminate Sentence Review
Board (ISRB) Reports; DOC 320.110 Community Custody Board/.420 Hearings; DOC 320.145
Violator Confinement in Department Facilities; DOC 350.100 Earned Release T;me DOC
350.210 Transition Resources for Offenders; DOC 350.240 Ten Day Release; DOC 350.255
Registration Notification; DOC 350.500 End of Sentence Review/Sexually Violent Predator
Civil Commitment; DOC 350.550 Reporting Abuse and Neglect/Mandatory Reporting: DOC
350.600 Teletype Notification; DOC 380.600 [n-State Transfers for Community Offenders;
DOC 380.605 Interstate Compact; DOC 390.300 Victim Services Program; DOC 450.320
-Contact, Visitation, and Unification/Reunification with Minors: DOC 630.500 Mental Health

Services; DOC 630.520 Offender Re-entry Community Safety Program Review: DOC 790. 100
Work Ethic Program

POLICY:

l. [4-4442] The Department manages offenders with the goal of enhancing public safety by
providing offenders a program of release preparation to assist in successful transition
into the community. The Department will focus on developing release plans that best
utilize available resources. Risk based offender management principles will be used,

focusing resources on the highest risk offenders. All release transition planning will be
consistent with county of origin guidelines.

I Offenders with a community placement requirement whose crime was committed prior
to June 11, 1992, must be released on the Earned Release Date (ERD) if the Judgment
and Sentence does not specifically require an approved address to transfer to
community placement prior to the Maximum Expiration date. :

. Release dates for offenders housed by the Department as Out-of-State, County, or
Federal boarders will be determined by the sending agency.

V. Violators will be released per DOC 320.145 Violator Confinement in Department
Facilities. :

DIRECTIVE:
. Transition Plan Development Guidelines and Timeframes

A. All offenders released from Prison or Work Release to community custody/
placement, except for those releasing as a violator, will be returned to their
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county of origin unless meeting criteria for an exception per County of Origin
(Attachment 1) and will have an Offender Release Plan (ORP) investigation
approved per Offender Release Plan Procedure (Attachment 5).

1. Violators do not require an ORP and will be released at the end of their
sanction to the last approved address. Release to a different address will

be processed as an in-state transfer per DOC 380.600 In-State Transfers
for Community Offenders.

B. If applicable, the Counselor will submit an End of Sentence Review referral per
DOC 350.500 End of Sentence Review/Sexually Violent Predator Civil
Commitment. '

C. At 12 months prior to the offender's ERD, or upon arrival at Reception if less than
12 months prior to the offender's ERD, the Counselor/facility CCO will meet with
the offender to initiate release planning and obtain information for any potential
release address(es). Offenders arriving within 12 months of their ERD will have

the Custody Facility Plan completed for the purpose of re-entry per DOC 300.380
Classification and Custody Facility Plan Review.

1. Prior to submitting a proposed release address(es) for investigation, the
Counselor/facility CCO will complete DOC 11-012 Release Sponsor
Orientation Checklist with each prospective sponsor. County of origin
must be considered per Attachment 1. The Counselor/facility CCO will
determine the appropriateness of the proposed plan(s), verify, and then
send DOC 11-013 Sponsor Letter(s) to the address(es) informing the
proposed sponsor(s) of the expectations and process.

a. The primary release plan will be documented in the 12 month Re-
entry Custody Facility Plan. Secondary plans will be documented

in the offender's electronic file using the Release Planning/Issues
chrono.

b. If the offender cannot provide an address, the Counselor/facility
CCO will assist the offender in locating an appropriate housing
resource per Offender Release Plan Procedure (Attachment 5).
Work Release should be considered as part of a transition plan per
DOC 300.500 Work Release Screening if the offender has no
housing resources.

2. Additional Release Planning Information

a. Offenders in the Work Ethic Program will have a release plan per
DOC 7380.100 Work Ethic Program.
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b.

Offenders under Indeterminate Sentence Review Board (ISRB)
jurisdiction will be evaluated for release per DOC 320.100
Indeterminate Sentence Review Board (ISRB) Reports or DOC
320.110 Community Custody Board/.420 Hearings.

All offenders with supervision requirements requesting to release
out-of-state must be accepted by the receiving state and will be
processed per DOC 380.605 Interstate Compact.

Release for seriously mentally ill offenders will be coordinated per
DOC 630.500 Mental Health Services. Release for offenders
participating in the Offender Re-entry Community Safety Program
will be coordinated per DOC 630.590 Offender Re-entry
Community Safety Program Review by the community DOC
Transition Mental Health Counselor working with the assigned
institution mental health professional.

. For offenders serving a Community Custody Jail (CCJ) sentence

concurrent with a Prison commitment, the CCJ portion of the
sentence does not require an approved release address.

Staff will complete an ORP for an offender with an in-state, Out-of-
State, or federal hold/detainer per Offender Release Plan
Determination (Attachment 4) when Correctional Records
Supervisor has confirmed release to detainer or other jurisdiction.

D. If the offender has exhibited threatening behavior toward victims or potential
victims per DOC 390.300 Victim Services Program or community concerns have
been documented in the offender’s electronic file, the Counselor/facility CCO will
consult with the Community Victim Liaison to determine whether there are victim
safety concerns that need to be addressed in the transition process. If the
Community Victim Liaison is not identified in the Community Concerns cirono,
the Counselor/ffacility CCO will contact Victim Services at
DOCVictimServices@doc.wa.gov.

E. At 6 months prior to the offender’'s ERD, the Counselor/facility CCO will:

1. Submit an Investigation or Notification ORP per the Offender Release

Plan Determination (Attachment 4) and Offender Release Plan Procedure
(Attachment 5). ’

a.

If the Counselor/facility CCO working with the offender is able to
identify more than one potential release address, the primary and
secondary plans will be submitted in the ORP per Attachment 5.
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2. Document each submitted ORP in the offerider’s electronic file using the

Release Planning/Issues chrono.

3. Review the offender for 10 da'y release consideration per 350.240 Ten
Day Release if not previously completed.

4. When the ORP is assigned to a Field CCO, send the assigned Field CCO
any information from DOC 20-047 Community Release Plan Packet
Checklist that is not available in Liberty.

F. At 30 déys prior to ERD, if the offender cannot afford to reside at an identified
address, the Counselor/facility CCO will submit paperwork to enroll the offender
in the Housing Voucher Program.

G. For offenders under ISRB jurisdiction, the assigned Counselor/facility CCO will
work with the offender in advance of the Board hearing to prepare ORP
information so the ORP can be submitted immediately after the offender has
been found parolable/releasable by the ISRB.

il investigation ORPs

A. The Field CCO will complete the ORP investigation within 30 calendar days of

assignment per Attachment 5. The investigation ORP process is outlined in
Attachment 2.

B. If there is an in-work ORP at 60 days prior to the Maximum Expiration date, the
Counselorffacility CCO will contact the assigned Field CCO for immediate
approval or denial of the plan. If the plan is denied, the Counselor/facility CCO
will initiate a Notification ORP for offenders releasing homeless or refusing to

provide an address. If a plan cannot be developed, offenders will be released on
their Maximum Expiration date.

(. Notification ORPs

A. Notification ORPs will be completed per Offender Release Plan Determination
(Attachment 4) and submitted 6 months prior to ERD.

B. Prior to releasing an offender with any conviction that requires registration, staff
must complete the notification requirement per DOC 350.255 Registration
Notification.

C. Supervision Closure for Monetary-Only Release

1. Offenders releasing with monetary obligations and no supervision
requirements will have a Notification ORP. It will be sent to the
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assignment staff where the offender has existing Field cases, if any. If
none, the assignment staff for the location where the offender is
scheduled to be released.

2. Upon release from Prison, the assignment staff will:

a. Gain the monetary-only cause(s) on the offender case
management screen for the date of release.

b. Immediately close the monetary-only cause(s) effective the date of
" release by entering the appropriate supervision closure activity on
the offender case management screen.

1) Close the Intake checkdate with “No Resolution” or “Not
Determined”.

V. Denials

A.-  Ifthe plan is denied, the Counselor/facility CCO will work with the offender and

the Regional Housing Specialist for the offender’s county of origin to develop a
viable, alternative release plan.

B. If the ORP is denied, the offender may appeal to the Assistant Secretary for
‘ Government, Community Relations and Regulatory Compliance.

1. The offender will submit his/her appeal in writing within 5 business days of
receiving notice of the denied ORP, including the reason for appeal and
any additional information for consideration.

2. The Assistant Secretary for Government, Community Relations and

Regulatory Compliance will notify the offender in writing of the decision
within 15 workina davs of receiving the anneal The decision is final.

a. The offender will be notified in writing if additional time is needed
- for review.
3. Copies of all documents related to the appeal will be placed in the

offender’s central file and scanned into Liberty.

4. The appeal process does not épply to offenders:

a. Under ISRB jurisdiction.
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b. With a court ordered condition prohibiting the offender from residing

at the location of the proposed plan, unless the offender provides a
modified court document signed by a judge.

C. With victim safety concerns that have been verified by the Victim
Services Program.
V. Offenders Releasing To Detainers
A.

Offenders with an Immigration and Customs Enforcement (ICE) detainer will be
released on their ERD if releasing to the detainer. At 6 months prior to the
offender's ERD, a Notification ORP will be submitted to the ICE/Deportation Unit

Assignment Officer at DeportationAssian@doc.wa.gov.

1. The Correctional Records Supervisor will complete DOC 01-011 Release
Audit Checklist - Central File.

Offenders with a detainer will be released on their ERD per Attachment 3 and
Attachment 4 if releasing to the detainer. The appropriate ORP will be submitted.

Offenders under ISRB jurisdiction will not release to a detainer without ISRB
authorization.

Vi [6A-13] Offender Release Procedures

A

At 60 days prior to an offender’s transfer or release, a Records staff/designee will
initiate the release process per Attachment 6.

[5A-15] Prior to releasing a Work Release offender, the facility CCO will prepare
an Exit Custody Facility Plan that reviews the offender's performance. The report
will be maintained in the offender’s electronic record and will include:

1. A summary of the offender’s program activities,

2. Any unusual occurrences,

3. Community resource references that affected supervision outcomes, and
4. An objective assessment of the offender’'s program participation.

The offender will be issued gate money and/or a pre-paid phone card per DOC
210.025 Gate Money/Transportation Funds/Pre-Paid Phone Cards.

DEFINITIONS:

The following words/terms are important to this policy and are defined in the g[ossary section

of the Policy Manual: Community Custody, Homeless. Other words/terms appearlng in this
policy may also be defined in the glossary.
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ATTACHMENTS:

County of Origin (Attachment 1)

Investigation Offender Release Plan Process (Attachment 2)

Offender Release Plan and Release Process for In-State, Out-of-State. or Federal Detainer

(Attachment 3)
Offender Release Plan Determination (Attachment 4)
Offender Release Plan Procedure (Attachment 5)

Release Process (Attachment 6) [6A-13]
DOC FORMS:

DOC 01-011 Release Audit Checklist - Central File
DOC 02-243 5288/6162 Notice to Offender

DOC 07-023 Registration Notification

DOC 09-128 Request for Termination/Discharge

DOC 09-254 60 Day Letter - For Release to Detainer
DOC 09-265 Court - Special Supervision Closure

DOC 11-012 Release Sponsor Orientation Checklist
DOC 11-013 Sponsor Letter

DOC 20-047 Community Release Plan Packet Checklist
DOC 20-311 Order of Release
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There are two separate and distinct parts to this case;; (1)
the period between May 5, 2010, to October 28, 2010 - COA 41401-5-1T1;
and, (2) October 29, 2010, to April 1, 2011 - COA 42451-7-II; as
illustrated below:

COA 41401-5-II

May 12, 2010

1. Failure to report to the Department of Corrections in
Thurston County as ordered;

2. Pailure-to-make-himseif-available-for-urinalysis-testing
in-Thursten—County+ *DISMISSED*

COA 42451-7-I1

Novempber 24, 2010 (Count I)

1. Failing to report to the Department of Corrections in

" Thurston County as ordered;

2{ Leaving Thurston County without permission;

3/ Failure to make himself available for urinalysis testing
in Thursten County.

January 3, 2011 (Count II)
1. Failure to report to the Department of Corrections in .:..
Thurston County as ordered;
2. Remaining in Cowlitz County without permission,

January 29, 2011 (Count III)

1. Failure to report to assigned Community Corrections Officer
since 1/10/2011 in Thurston County;

2. Failure to be available for random urinalysis testing since
1/10/2011;

3. Remaining in Cowlitz County without permission since
1/10/2011.
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Chapter 9.94B RCW
Sentencing — crimes committed prior to july 1,
2000

Chapter Listing

RCW Sections
9.94B.010 Application of chapter.

9.94B.020
9.94B.030
9.94B.040

Definitions.
Postrelease supervision -- Violations -- Expenses.

Noncompliance with condition or requirement of sentence --
Procedure -- Penalty.

9.84B.050
9.94B.060
9.94B.070
9.94B.080
9.94B.090
9.94B.100

Community placement.

Community placement for specified offenders.

Community custody for sex offenders.

Mental status evaluations.

Transfer to community custody status in lieu of earned release.

Legal financial obligations - Wage assignments — Sentences
imposed before July 1, 1989.
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9.94B.010
Application of chapter.

(1) This chapter codifies sentencing provisions that may be applicable to sentences for
crimes committed prior to July 1, 2000.

(2) This chapter supplements chapter 8.94A RCW and should be read in conjunétion with
that chapter.

[2008 ¢ 231 § 51.]

Notes: )
Intent -- Application -- Application of repealers -- Effective date -- 2008 ¢
231: See notes following RCW 9.94A.701.

Severability -- 2008-c 231: See note following RCW 9.94A 500.

SR CBEA g AR DT

9.94B.020
Definitions.
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In addition to the definitions set out in RCW 9.94A.030, the following definitions apply for
purposes of this chapter:

10/6/2011
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(1) "Community placement" means that period during which the offender is subject to the
conditions of community custody and/or postrelease supervision, which begins either upon
completion of the term of confinement (postrelease supervision) or at such time as the
offender is transferred to community custody in lieu of earned release. Community placement
may consist of entirely community custody, entirely postrelease supervision, or a combination
of the two.

(2) "Community supervision" means a period of time during which a convicted offender is
subject to crime-related prohibitions and other sentence conditions imposed by a court
pursuant to this chapter or RCW *16.52.200(6) or 46.61.524. Where the court finds that any
offender has a chemical dependency that has contributed to his or her offense, the conditions
of supervision may, subject to available resources, include treatment. For purposes of the
interstate compact for out-of-state supervision of parolees and probationers, RCW 9.95.270,
community supervision is the functional equivalent of probation and should be considered the
same as probation by other states.

(3) "Postrelease supervision™ is that portion of an offender's community placement that is
not community custody.

(2008 ¢ 231 § 52.]

Notes:
-*Reviser's note: RCW 16.52.200 was amended by 2009 ¢ 287 § 3, changing
subsection (6) to subsection (7).

Intent -- Application -- Application of repealers -- Effective date -- 2008 ¢
' 231: See notes following RCW 9.94A.701.

Severability -- 2008 ¢ 231: See note following RCW 8.94A.500.

9.94B.030
Postrelease supervision — Violations — Expenses.

If the offender violates any condition of postrelease supervision, a hearing may be conducted
in the same manner as provided in RCW $.94B 040. Jurisdiction shall be with the court of the
county in which the offender was sentenced. However, the court may order a change of
venue to the offender's county of residence or where the violation occurred, for the purpose
of holding a violation hearing.

After the hearing, the court may order the offender to be confined for up to sixty days per
violation in the county jail. Reimbursement to a city or county for the care of offenders who
are detained solely for violating a condition of postrelease supervision shall be under RCW
70.48.440. A county shall be reimbursed for indigent defense costs for offenders who are
detained solely for violating a condition of postrelease supervision in accordance with
regulations to be promulgated by the office of financial management. An offender may be
held in jail at state expense pending the hearing, and any time served while awaiting the
hearing shall be credited against confinement imposed for a violation. The court shall retain
jurisdiction for the purpose of holding the violation hearing and imposing a sanction.

[2009 ¢ 28 § 18; 1988 ¢ 153 § 8. Formerly RCW 0.84A.628, 9.84A.175 ]

Notes:
Effective date -- 2009 c 28: See note following RCW 2.24.040.

Effective date -- Application of increased sanctions -- 1988 ¢ 153: See
notes following RCW 9.94A.030.

http://apps.leg.wa.gov/rew/default.aspx?cite=9.94B& full=true 10/6/2011
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9.94B.040 ‘
Noncompliance with condition or requirement of sentence —
Procedure — Penalty.

(1) If an offender violates any condition or requirementb ofa sentence, the court may modify
its order of judgment and sentence and impose further punishment in accordance with this
section.

(2) In cases where conditions from a second or later sentence of community supervision
begin prior to the term of the second or later sentence, the court shall treat a violation of such
conditions as a violation of the sentence of community supervision currently being served.

(3) If an offender fails to comply with any of the requirements or conditions of a sentence
the following provisions apply:

(a)(i) Following the violation, if the offender and the department make a stipulated
agreement, the department may impose sanctions such as work release, home detention
with electronic monitoring, work crew, community restitution, inpatient treatment, daily
reporting, curfew, educational or counseling sessions, supervision enhanced through
electronic monitoring, jail time, or other sanctions available in the community.

(i) Within seventy-two hours of signing the stipulated agreement, the department shall
submit a report to the court and the prosecuting attorney outlining the violation or violations,
and sanctions imposed. Within fifteen days of receipt of the report, if the court is not satisfied
with the sanctions, the court may schedule a hearing and may modify the department's
sanctions. [f this occurs, the offender may withdraw from the stipulated agreement.

(iii) If the offender fails to comply with the sanction administratively imposed by the
department, the court may take action regarding the original noncompliance. Offender failure
to comply with the sanction administratively imposed by the department may be considered
an additional violation.

(b) In the absence of a stipulated agreement, or where the court is not satisfied with the
department's sanctions as provided in (a) of this subsection, the court, upon the motion of the
state, or upon its own motion, shall require the offender to show cause why the offender
should not be punished for the noncompliance. The court may issue a summons or a warrant
of arrest for the offender's appearance;

(c) The state has the burden of showing noncompliance by a preponderance of the
evidence. If the court finds that the violation has occurred, it may order the offender to be
confined for a period not to exceed sixty days for each violation, and may (i) convert a term of
partial confinement to total confinement, (ii) convert community restitution obligation to total
or partial confinement, (iii) convert monetary obligations, except restitution and the crime
victim penalty assessment, to community restitution hours at the rate of the state minimum
wage as established in RCW 49.46.020 for each hour of community restitution, or (iv) order
one or more of the penalties authorized in (a)(i) of this subsection. Any time served in
confinement awaiting a hearing on noncompliance shall be credited against any confinement
order by the court;

(d) If the court finds that the violation was not willful, the court may modify its previous
order regarding payment of legal financial obligations and regarding community restitution
obligations; and

(e) If the violation involves a failure to undergo or comply with mental status evaluation
and/or outpatient mental health treatment, the community corrections officer shail consult
with the treatment provider or proposed treatment provider. Enforcement of orders
concerning outpatient mental health treatment must reflect the availability of treatment and
must pursue the least restrictive means of promoting participation in treatment. If the
offender’s failure to receive care essential for health and safety presents a risk of serious
physical harm or probable harmful consequences, the civil detention and commitment
procedures of chapter 71.05 RCW shall be considered in preference to incarceration in a
local or state correctional facility.

(4) The community corrections officer may obtain information from the offender's mental
health treatment provider on the offender's status with respect to evaluation, application for
services, registration for services, and compliance with the supervision plan, without the

http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94B & full=true 10/6/2011
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offender's consent, as described under RCW 71.05.630.

(5) An offender under community placement or community supervision who is civilly
detained under chapter 71.05 RCW, and subsequently discharged or conditionally released
to the community, shall be under the supervision of the department of corrections for the
duration of his or her period of community placement or community supervision. During any
period of inpatient mental health treatment that falis within the period of community
placement or community supervision, the inpatient treatment provider and the supervising
community corrections officer shall notify each other about the offender's discharge, release,
and legal status, and shall share other relevant information.

(6) Nothing in this section prohibits the filing of escape charges if appropriate.

[2002 c 175 § 8; 1998 ¢ 260 § 4. Prior: 1995 ¢ 167 § 1; 1995 c 142 § 1; 1989 ¢ 252 § 7; prior: 1988 ¢ 155 § 2;
1988 ¢ 153 § 11; 1984 ¢ 209 § 12; 1981 ¢ 137 § 20. Formerly RCW 9.94A.634, 9.84A.200]

Notes:
Effective date -- 2002 ¢ 175: See note following RCW 7.80.130.

Intent -- 1998 ¢ 260: See note following RCW 9.94A.500.

Purpose -- Prospective application -- Effective dates -- Severability --
1989 ¢ 252: See notes following RCW 9.94A.030.

Effective date -- Application of increased sanctions -- 1988 ¢ 163: See
notes following RCW 9.94A.030.

Effective dates -- 1984 ¢ 209: See note following RCW 9.92.150.

Effective date -- 1981 ¢ 137: See RCW 9.94A.905.
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9.94B.050
Community placement.

When a court sentences an offender to a term of total confinement in the custody of the
department for any of the offenses specified in this section, the court shall also sentence the
offender to a term of community placement as provided in this section. Except as provided in
RCW 9.94A.501, the department shall supervise any sentence of community placement
imposed under this section.

(1) The court shall order a one-year term of community placement for the following:

(a) A sex offense or a serious violent offense committed after July 1, 1988, but before July
1, 1990; or

(b) An offense committed on or after July 1, 1988, but before July 25, 1999, that is:
(i) Assault in the second degree;
(i) Assault of a child in the second degree;

(ii) A crime against persons where it is determined in accordance with *RCW 8.94A.602
that the offender or an accomplice was armed with a deadly weapon at the time of
commission; or

(iv) A felony offense under chapter 69.50 or 69.52 RCW not sentenced under RCW
9.94A.660.

(2) The court shall sentence the offender to a term of community placement of two years
or up to the period of earned release awarded pursuant to RCW 9.94A 728, whichever is
longer, for:

http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94B& full=true 10/6/2011
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(a) An offense categorized as a sex offense committed on or after July 1, 1990, but before
June 6, 1996, including those sex offenses also included in other offense categories;

(b) A serious violent offense other than a sex offense committed on or after July 1, 1990,
but before July 1, 2000; or

(c) A vehicular homicide or vehicular assault committed on or after July 1, 1990, but
before July 1, 2000.

(3) The community placement ordered under this section shall begin either upon
completion of the term of confinement or at such time as the offender is transferred to
community custody in lieu of earned release. When the court sentences an offender to the
statutory maximum sentence then the community placement portion of the sentence shall
consist entirely of the community custody to which the offender may become eligible. Any
period of community custody actually served shall be credited against the community
placement portion of the sentence.

(4) Unless a condition is waived by the court, the terms of any community placement
imposed under this section shall include the following conditions:

(a) The offender shall report to and be available for contact with the assigned community
corrections officer as directed;

(b) The offender shall work at department-approved education, employment, or -
community restitution, or any combination thereof;

(c) The offender shall not possess or consume controlled substances except pursuant to
lawfully issued prescriptions;

(d) The offender shall pay supervision fees as determined by the department; and

(e) The residence location and living arrangements shall be subject to the prior approval
of the department during the period of community placement.

(5) As a part of any terms of community placement imposed under this section, the court
may also order one or more of the following special conditions:

(a) The offender shall remain within, or outside of, a specified geographical boundary;

(b) The offender shall not have direct or indirect contact with the victim of the crime or a
specified class of individuals;

A (c) The offender shall participate in crime-related treatment or counseling services;

(d) The offender shall not consume alcohol; or

(e) The offender shall comply with any crime-related prohibitions.

(6) An offender convicted of a felony sex offense against a minor victim after June 6,
1996, shall comply with any terms and conditions of community placement imposed by the
department relating.to contact between the sex offender and a minor victim or a child of
similar age or circumstance as a previous victim.

(7) Prior to or during community placement, upon recommendation of the department, the

sentencing court may remove or modify any conditions of community placement so as not to
be more restrictive.

[2003 ¢ 379 § 4; 2002 c 175 § 13; 2000 c 28 § 22. Formerly RCW 9 94A.700.]

Notes:

*Reviser's note: RCW 9.94A.602 was recodified as RCW 9.94A. 825
pursuant to 2009 ¢ 28 § 41.

Severability -- Effective dates -- 2003 ¢ 379: See notes following RCW
9.94A.728.

http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94B& full=true 10/6/2011
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Effective date -- 2002 ¢ 175: See note following RCW 7.80.130.

Technical correction bill -- 2000 ¢ 28: See note following RCW 9.94A.015.

9.94B.060
Community placement for specified offenders.

Except for persons sentenced under RCW 8.94B 050(2) or 8.94B.070, when a court
sentences a person to a term of total confinement to the custody of the department for a
violent offense, any crime against persons under RCW 8.94A.411(2), or any felony offense
under chapter £9.50 or 89.52 RCW not sentenced under RCW 8.94A 660, committed on or
after July 25, 1999, but before July 1, 2000, the court shall in addition to the other terms of
the sentence, sentence the offender to a one-year term of community placement beginning
either upon completion of the term of confinement or at such time as the offender is
transferred to community custody in lieu of earned release in accordance with *RCW
9.84A.728 (1) and (2). When the court sentences the offender under this section to the
statutory maximum period of confinement, then the community placement portion of the
sentence shall consist entirely of such community custody to which the offender may become
eligible, in accordance with *RCW 9.84A.728 (1) and (2). Any period of community custody
actually served shall be credited against the community placement portion of the sentence.
Except as provided in RCW 8.94A.501, the department shall supervise any sentence of
community placement or community custody imposed under this section.

[2009 c 28 § 19; 2003 ¢ 379 § 5; 2000 ¢ 28 § 23. Formerly RCW 9.94A.705.]

Notes: .
*Reviser's note: RCW 9.94A.728 was amended by 2009 ¢ 455 § 2, deleting
subsections (1) and (2).

Effective date -- 2009 ¢ 28: See note following RCW 2.24.040.

Severability -- Effective dates -- 2003 ¢ 379: See notes following RCW
9.94A 728,

Technical correction bill -- 2000 ¢ 28: See note following RCW 9.94A 015.

9.94B.070
Community custody for sex offenders.

(1) When a court sentences a person to the custody of the department for an offense
categorized as a sex offense, including those sex offenses also included in other offense
categories, committed on or after June 6, 1996, and before July 1, 2000, the court shall, in
addition to other terms of the sentence, sentence the offender to community custody for three
years or up to the period of earned release awarded pursuant to RCW 9.04A.728, whichever
is longer. The community custody shall begin either upon completion of the term of
confinement or at such time as the offender is transferred to community custody in lieu of
earned release.

(2) Unless a condition is waived by the court, the terms of community custody imposed
under this section shall be the same as those provided for in RCW 8.84B 050(4) and may
include those provided for in RCW 9.94B.050(5). As part of any sentence that includes a
term of community custody imposed under this section, the court shall also require the
offender to comply with any conditions imposed by the department under RCW 8.94A 704,

(3) At any time prior to the completion of a sex offender's term of community custody, if

the court finds that public safety would be enhanced, the court may impose and enforce an
order extending any or all of the conditions imposed pursuant to this section for a period up

http://apps.leg.wa.gov/rew/default.aspx?cite=9.94B & full=true 10/6/2011
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to the maximum allowable sentence for the crime as it is classified in chapter 9A.20 RCW,
regardless of the expiration of the offender's term of community custody. If a violation of a
condition extended under this subsection occurs after the expiration of the offender's term of
community custody, it shall be deemed a violation of the sentence for the purposes of RCW
9.94A.631 and may be punishable as contempt of court as provided for in RCW 7.21.040.

{2009 ¢ 28 § 20; 2000 ¢ 28 § 24. Formerly RCW 9,94A.710.)

Notes:
Effective date -- 2009 ¢ 28: See note following RCW 2.24.040.

Technical correction bill -- 2000 ¢ 28: See note following RCW 9.94A.015.

s AR s S R .o RS BN

9.94B.080
Mental status evaluations.

The court may order an offender whose sentence includes community placement or
community supervision to undergo a mental status evaluation and to participate in available
outpatient mental health treatment, if the court finds that reasonable grounds exist to believe
that the offender is a mentally ill person as defined in RCW 71.24.025, and that this condition
is likely to have influenced the offense. An order requiring mental status evaluation or
treatment must be based on a presentence report and, if applicable, mental status
evaluations that have been filed with the court to determine the offender's competency or
eligibility for a defense of insanity. The court may order additional evaluations at a later date
if deemed appropriate.

{2008 ¢ 231 § 53.]

Notes:
Intent -- Application -- Application of repealers -- Effective date -- 2008 ¢
231: See notes following RCW 9.94A.701.

Severability -- 2008 ¢ 231: See note following RCW 9.94A.500.

T B I EEES QIR ~sa e SR NS

9.94B.090
Transfer to community custody status in lieu of earned release.

A person convicted of a sex offense or an offense categorized as a serious violent offense,
assault in the second degree, vehicular homicide, vehicular assault, assault of a child in the
second degree, any crime against persons where it is determined in accordance with *RCW
9.94A.602 that the offender or an accomplice was armed with a deadly weapon at the time of
commission, or any felony offense under chapter 69.50 or §9.52 RCW, committed before
July 1, 2000, may become eligible, in accordance with a program developed by the
department, for transfer to community custody status in lieu of earned release time pursuant
to **RCW 9.94A.728(1).

(2008 c 231 § 54.]

Notes:

Reviser's note: *(1) RCW 8.94A.602 was recodified as RCW 9.94A 825
pursuant to 2009 ¢ 28 § 41.

**(2) RCW 9.94A.728 was amended by 2009 ¢ 455 § 2, deleting subsection
(1).

Intent -- Application -- Application of repealers -- Effective date -- 2008 ¢

http://apps.leg.wa.gov/rcw/default.aspx?cite=9.94B&full=true 10/6/2011
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231: See notes following RCW 9.94A.701.

Severability -- 2008 c 231: See note following RCW 9.84A.500.

IR U, SURRRY o PABSSESEATS . AN WY D VBReS Con o wewemew - R TR B e o

9.94B.100
Legal financial obligations — Wage assignments — Sentences
imposed before July 1, 1989.

For those individuals who, as a condition and term of their sentence imposed on or before
July 1, 1989, have had financial obligations imposed, and who are not in compliance with the
court order requiring payment of that legal financial obligation, no action shall be brought
before the court from July 1, 1989, through and including December 31, 1989, to impose a
penalty for their failure to pay. All individuals who, after December 31, 1989, have not taken
the opportunity to bring their legal financial obligation current, shall be proceeded against
pursuant to RCW 9.94B.040.

{2009 c 28 § 14; 1989 ¢ 252 § 18. Formerly RCW 9.94A 771, 8.94A 201 ]

Notes:
Effective date -- 2009 ¢ 28: See note following RCW 2.24.040.

Purpose -- Prospective application -- Effective dates -- Severability --
1989 c 252: See notes following RCW 9.84A.030.

http://apps.leg.wa.gov/rew/default.aspx?cite=9.94B&full=true 10/6/2011
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. Language of Statute Admits Plain Meaning
State ViR 1 ;
- Im f 121 Wash,
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Court of Agpe Washington, Division 3, Panel Seven. ~ June 3,2004 121 Wash.App. 898 91 P.3d 133
121 Wash.App. 898 Nature and Elements of Offenses
Court of Appeals of Washington, Attempted Escape Convictions of
P Defendants
Division 3,

Panel Seven.

STATE of Washington, Appellant,
v.
Christine Anastasia RIZOR, Doris Mae Smitl:, Kenneth Ray Brown,
ANgela Lynn Nelson, Nathaniel Gerald Knox, Jennifer April Gomez,
Melissa Ann Castillo, Antonio Garcia Valle, Rolando David Mireles,
Francisca Rodriguez Sotelo, Respondents.

Nos. 22123-7-111, 22124-5-I111, 22125-3-111, 22126—1-11l, 22127-0-111, 22128-8-
IT1, 22129—-6-111, 22130-0-111, 22131-8~I11, 22137-7-1Il.  June 3, 2004.

Synopsis

Background: Defendants were charged in the Superior Court Yakima County, Susan
L. Hahn and James P. Hutton, JJ., with escape from community custody, but court
dismissed charges on finding defendants were not inmates. State appealed.

Holding: The Courl of Appeals, Kato, C.J., held that defendants were inmates and
properly charged with escape.

Reversed. -

" West Headnotes (4) .

Change View

1 Statutes &= Intention of Legislature
The primary rule of statutory construction is to give effect to the legislature's
intent.

4 Cases that cite this headnote

2 Statutes &= Meaning of Language
If a statute's language is clear, its plain meaning must be given effect without
resort to rules of statutory construction.

4 Cases that cite this headnote
3 Statutes €= Existence of ambiguity
A statute is ambiguous when it is susceptible {o more than one

interpretation.

1 Case that cites this headnote
4 Escape &= Nature and elements of offenses in general

Felons who served their time in county jail and then placed in community
custody, from which they escaped, were “‘inmates” and properly charged with

https://a.next.westlaw.com/Document/I1cc05ab6{f79b11d9b386b232635db992/View/FullText.html?transi... 3/22/2012
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escape from community custody, under statute defining an “inmate” as
someone committed to the custody of Department of Corrections, including
but not limited to a person in community custody; moreover, once
sentenced, felons are under the jurisdiction of the Department, even if
serving time in a county jail. West's RCWA 72.09.015(11), 72.09.310.

Attorneys and Law Firms

**134 *899 Gary A. Hintze, Deputy Prosecuting Attorney, Yakima, WA, for Appellant.
Louis Daniel Fessler, Attorney at Law, Yakima, WA, for Respondents.

Opinion

KATO, C.J.

The State charged the respondents here with escape from community custody under
RCW 72.09.310. Claiming they were not inmates under the statute, each moved to
dismiss. The court reasoned that, because the respondents served their time at county
jails, they were not in the custody of the Department of Corrections *900 and thus were
not inmates under RCW 72.09.310. The State appeals. We reverse.

These respondents were convicted of felonies after July 1, 2000. Each was sentenced
to a term of less than one year to be served at the Yakima County Jail and to one year
of community custody under former RCW 9.94A.383 (1988).

The respondents violated their terms of community custody by failing to report to the
Department of Corrections (DOC) as required. The State then charged them with
escape from community custody under RCW 72.09.310.

Claiming they were not in DOC custody because they had served their sentences in a
county jail and therefore were not inmates for purposes of RCW 72.09.310, the
respondents filed motions to dismiss. The court ordered dismissal of the charges. The
State appealed, whereupon these cases were consolidated by this court.

The respondents were each charged with escape from community custody under RCW
72.09.310. That statute provides:

An inmate in community custody who willfully discontinues making
himself or herself available to the department for supervision by
making his or her whereabouts unknown or by failing to maintain
contact with the department as directed by the community corrections
officer shall be deemed an escapee and fugitive from justice, and upon
conviction shall be guilty of a class C felony under chapter 9A.20 RCW.

The respondents claim that they could not be charged under this section because they
were not inmates. RCW 72.09.015(11) defines inmates:

“Inmate” means a person committed to the custody of the department,
including but not limited to persons residing in a correctional institution
or facility and persons released on furlough, work release, or
community custody, and persons received **135 from another state,
state agency, county, or federal jurisdiction.

*901 The question is whether the respondents
them inmates for purposes of RCW 72.09.310.

community custody” status makes

The Sentencing Reform Act of 1981 distinguishes between defendants sentenced to a
term of confinement of more than one year and those sentenced to a term of less than
one year. See RCW 9.94A.190. Those who are sentenced to more than one year

https://a.next.westlaw.com/Document/I1cc05ab6f79b11d9b386b232635db992/View/FullText.html?transi... 3/22/2012
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serve their terms in state facilities; those who are sentenced to less than one year
serve their terms in local facilities. RCW 9.94A.130(1).

E

Distinctions also exist between “community custody,” “community placement” and
“community supervision.” ! Before July 1, 2000, defendants sentenced to a term of
incarceration of less than one year were placed in “community supervision.” Former
RCW 9.94A 383 (1988). But the legislature amended this statute in the Offender
Accountability Act of 1999. The amendment, effective July 1, 2000, *902 provided that
courts could impose up to one year of “community custody” on defendants who were
sentenced to less than one year in jail. Former RCW 8.94A.383 (LAWS OF 1999, ch.
196, § 10); recodified at RCW 9.94A.545 (LAWS OF 2000, ch. 28, § 13).

When the legislature enacted RCW 72.09.310 in 1992, the statute did not apply to
those defendants who were sentenced to one year or less because, under former
RCW 9.94A.383 (1988), those particular defendants were subject only to “community
supervision” and not “community custody.” They were accordingly not inmates under
RCW 72.09.015(11). If the legislature changed the definition of “inmate” by allowing the
imposition of “community custody” on those sentenced to less than a year, they would
be inmates for purposes of chapter 72.09 RCW.

1 2 3 To make that determination, this court must engage in statutory
construction. The primary rule of statutory construction is to give effect to the
legislature's intent. City of Bellevue v. E. Bellevue Cmty. Council, 138 Wash.2d 937,
944, 983 P.2d 602 (1999). If a statute's language is clear, "its plain meaning must be
given effect without resort to rules of statutory construction.” State v. Theilken, 102
Wash.2d 271, 275, 684 P.2d 709 (1984) (citing Murphy v. Dep't of Licensing. 28
Wash.App. 620, 625 P.2d 732 (1981)). A statute is ambiguous when it is susceptible to
more than one interpretation. State v. Johnson, 119 Wash.2d 167, 172, 829 P.2d 1082
(1992).

4 The definition of “inmate” in RCW 72.09.015(11) is unambiguous. An “inmate” is
someone committed to the custody of DOC, including but not limited to a person on
community custody. At the time of their respective violations, each respondent was on
community custody. Under RCW 72.09.015(11), they were inmates.

**136 Furthermore, the respondents were felons. “Once sentenced, felons are under
the jurisdiction of the Department, even if serving time in a county jail.” State v. Law,
110 Wash.App. 36, 40, 38 P.3d 374 (2002) (citing State v. Smeltzer. 86 Wash.App.
818, 821, 938 P.2d 1235 (1997)); see also State v. *903 Basford, 56 Wash.App. 268,
273, 783 P.2d 129 (1989). The respondent felons were under DOC's jurisdiction and
thus under its custody after sentencing. Being an inmate as defined in RCW 72.09.015
(11), each respondent could be charged pursuant to RCW 72.09.310.

RCW 72.09.015(11) also states that a person committed to the custody of DOC
includes “persons received from another state, state agency, county, or federal
jurisdiction.” Even if the respondents were initially in the custody of Yakima County,
DOC took custody from the county once they started the community custody portion of
their sentences.

Prior to July 1, 2000, those individuals convicted of felonies and sentenced to less than
one year in jail were subject only to “community supervision.” The Offender
Accountability Act of 1999 expanded the use of “community custody” to those
convicted of felonies and sentenced to less than one year in jail. In so doing, it also
expanded the definition of “inmate” by including those who would not have been
subject to community custody prior to the amendments. The statutes are clear and
unambiguous. The respondents were on community custody and thus in the custody of
DOC. They are therefore inmates as defined in RCW 72.09.015(11) and properly
charged with escape from community custody. The court erred by dismissing the
charges.

https://a.next.westlaw.com/Document/I1cc05ab6{79b11d9b386b232635db992/View/FullText.html?transi... 3/22/2012
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Reversed.

WE CONCUR: SCHULTHEIS and KURTZ, JJ.

Parallel Citations

91 P.3d 133

Footnotes

Those terms are defined in RCW 9.94A.030 as:

“(5) "Community custody’ means that portion of an offender's sentence
of confinement in lieu of earned release time or imposed pursuant to
RCW 9.94A.505(2)(b), 9.94A.650 through 9.94A.670, 9.94A.690,
9.94A 700 through 9.94A.715, or 9.94A.545, served in the community
subject to controls placed on the offender's movement and activities by
the department. For offenders placed on community custody for crimes
committed on or after July 1, 2000, the department shall assess the
offender’s risk of reoffense and may establish and modify conditions of
community custody, in addition to those imposed by the court, based
upon the risk to community safety.

u

*(7) ‘Community placement’ means that period during which the
offender is subject to the conditions of community custody and/or
postrelease supervision, which begins either upon completion of the
term of confinement (postrelease supervision) or at such time as the
offender is transferred to community custody in lieu of earned release.
Community placement may consist of entirely community custody,
entirely postrelease supervision, or a combination of the two.

“(9) ‘Community supervision' means a period of time during which a
convicted offender is subject to crime-related prohibitions and other
sentence conditions imposed by a court pursuant to this chapter or
RCW 16.52.200(6) or 46.61.524. Where the court finds that any
offender has a chemical dependency that has contributed to his or her
offense, the conditions of supervision may, subject to available
resources, include treatment. For purposes of the interstate compact for
out-of-state supervision of parolees and probationers, RCW 9.95.270,
community supervision is the functional equivalent of probation and
should be considered the same as probation by other states.”
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RELATED TOPICS

General Rules of Construction

Stat Spedfic Subjent Matter of Generat Statute
tate ¥, SHABALY by Statute as Stated in Stato v, Chase, Wash. App. Div, 1, August 28, 2006

Supreme Court of Washirigton, En Banc.  May 101 Wash.2d 576 P.2d2
. Larceny

S8 Onginal Image of 101 Wash 2d §76 (PDF) Prosecution and Punishment
. N . £ssential Element of Gifens=2 of Theft of
View Washington Reports version United States Proparty
101 Wash.2d 576
Supreme Court of Washington,

En Banc.

Receiving Stolen Goods

Knowledge of Theft and Intent

Defendant of Unauthodzed Use of Moter
Vehicle

STATE of Washington, Respondent,
V.
Gerald Jean SHRINER, Petitioner.

No. 49585-8. Mav 17, 1984.

Defendant was convicted by jury in the Superior Court, Snohomish County, Dennis J.
Britt, J., of first-degree theft of rental car, and he appealed. The Court of Appeals, 33
Wash. App. 800, 658 P.2d 31, affirmed, and defendant again appealed. The Supreme
Court, Dore, J., held that defendant who failed to return rental car was improperly
charged and convicted under first-degree theft statute, since he should have been
charged under special criminal possession of a rented motor vehicle statute.

Reversed and remanded.

Brachtenbach, J., concurred in result with opinion in which Dolliver, J., and
Cunningham, J. pro tem,, joined.

West Headnotes (6)

Change View

1 Automobiles s Taking and Using Vehicle or Parts Without Consent of
Owner
Offense of criminal possession of a rented motor vehicle contains three
elements: service of a written demand, to return a motor vehicle valued at
more than $1,500 and willfully neglecting to return the motor vehicle. West's
RCWA SA.56.095.

2 Larceny €= Nature and Elements in General
To commit first-degree theft, one must wrongfully obtain or exert
unauthorized control over another's property valued at over $1,500 with
intent to deprive him of such property. West's RCWA 8A.56.010 to
9A.56.030.

3 Statutes €7 Construction with Reference to Other Statutes
Special criminal possession of rented motor vehicle statute and general first-
degree theft statute are concurrent, since all elements required to be proved
for conviction of first-degree theft are also elements that must be proved for
conviction of criminal possession of a rented motor vehicle. West's RCWA
9A.56.010 to 9A.56.030, 9A.56.095.

27 Cases that cite this headnote
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4 Statutes ™ General and Special Statutes
Where a special statute punishes the same conduct which is punished under
general statute, the special statute applies and accused can be charged only
under that statute; it is not relevant that the special statute may contain
additional elements not contained in the general statute; rather, determining
factor is that the statutes are concurrent in the sense that the general statute
will be violated in each instance where the special statute has been violated.

52 Cases that cite this headnote

5 Statutes €= General and Special Statutes
Creation of a specific special statute shows a legisiative intent that persons
who perform the type of acts to which it is directed should be punished under
the specific statute or not at all.

11 Cases that cite this headnote

¢ Statutes % General and Special Statutes
Defendant who failed to return rented automebile was improperly charged
and convicted under first-degree theft statute, since he should have been
charged under special criminal possession of a rented motor vehicle statute.
West's RCWA 9A.56.010 to 9A.56.030, 3A.56.095.

15 Cases that cite this headnote

Attorneys and Law Firms

**238 *577 Paris K. Kallas, Washington Appeliate Defender Ass'n, Seattle, for
petitioner.

Seth Dawson, Snohomish County Prosecutor, S. Aaron Fine, Deputy Pros. Atty.,
Everett, for respondent.

Opinion
DORE, Justice.

Gerald Jean Shriner appeals his conviction for first degree theft. This case raises the
issue whether the defendant should have been charged under the special criminal
possession of a rented motor vehicle statute, RCW 8A.56.095, a class C felony, rather
than the general first degree theft statute, RCW 9A.56.010-.030, a class B felony. We
hold the defendant should have been charged under the *578 special statute, and
reverse the Court of Appeals. State v. Shriner, 33 Wash.App. 800. 658 P.2d 31 (1983).

Facts
On May 5, 1979, a person identifying himself as Gary Kent Roberts rented a 1879 Ford
Mustang from an Everett car rental agency. The rental agent identified Shriner at triat
as the person who rented the Mustang under the name Gary Roberts. The address
stated on the rental form was that of Shriner's mother, who later made two additional
rental payments on the automobile to the agency. A third payment was made by an
unidentified person.

Rental on the automaobile was paid through May 14, 1979. The automaebile was not,
however, returned on that date nor could the person who rented it from the agency be
located in the Everett area. Approximately 1 month later, the automobile **239 was
located in Nebraska where police had impounded it.

https://a.next.westlaw.com/Document/[d9¢91681138311d98ac8{235252¢36df/View/Full Text.html?transiti...
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The Snohomish County Prosecutor's office subsequently filed an information charging
the petitioner with:

FIRST DEGREE THEFT, committed as follows: That the defendant, on
or about the 15th day of May, 1979, did wrongfully obtain and exert
unauthorized control over property and services, to-wit: 1979 Ford
Mustang, Washington License UFD 860, belonging to Airways Rent-a-
Car, of a value exceeding $1,500, with intent to deprive Airways Rent-a
-Car, of such property and services; proscribed by RCW 9A 56.030(1)
{a), a felony ...

Clerk's Papers, at 34. The petitioner was found guilty. He now appeals. The Court of
Appeals found that the general theft statute and the special criminal possession of a
rented motor vehicle statute are not concurrent because the latter has the additionai
element of demand notice. Without service of this demand letter, there is no right to
bring a criminal action under the criminal possession of a rented motor vehicle statute.
The Court of Appeals held that, because of the differing elements between the two
statutes, defendant was properly convicted.

. *579 Concurrent Statutes
1 The offense of criminal possession of a rented motor vehicle contains three
elements: (1) service of written demand, (2) to return a motor vehicle valued at more

. than $1,500 and (3) wilfully neglecting to return the motor vehicle. “Wilfully neglects” is

defined as failure to return with intent to deprive the owner of the property or as failure
to return with intent to exert unauthorized control over the property. *

2 Incontrast, to commit first degree theft, one must wrongfully obtain or exert
unauthorized control over another's property valued at over $1,500 with intent to
deprive him of such property.?

3 ltis evident that whenever a person has violated the criminal possession of a
rented motor vehicle statute he has also committed theft in the first degree. All of the
elements required to be proved for a conviction of first degree *580 theft are also
elements that must be proved for conviction of criminal possession of a rented motor
vehicle. We conclude that these statutes are concurrent.

General/Special Rule of Construction
4 Our holding that the statutes are concurrent requires us to consider whether the
petitioner was properly charged. It is a well established rule of statutory construction

. that “where a special statute punishes the same conduct which is punished under a

general statute, the special statute applies and the accused can be charged only under
that statute.” **240 State v. Cann. 92 Wash.2d 193, 187, 595 P.2d 812 (1979). ltis not
relevant that the special statute may contain additional elements not contained in the

- general statute; i.e., notice. The determining factor is that the statutes are concurrent in

.

https://a.next.westlaw.com/Document/Id9c91681£38311d98ac8{235252e36df/View/Full Text.html?transiti...

the sense that the general statute will be violated in each instance where the special
statute has been violated. In Cann, we held that solicitation for the purposes of
prostitution is chargeable under RCW 9A.88.080, which prohibits conduct advancing
prostitution, rather than RCW 9A.28.030, which generally prohibits solicitation to
commit a crime.

In State v. Walls. 81 Wash.2d 618, 503 P.2d 1068 (1972), petitioner was convicted of
grand larceny for paying a cumulative restaurant bill with another person's credit card.
Petitioner argued that, since the restaurant was apparently connected with an inn, the
“defrauding an innkeeper” statute, which carried a lower penalty, should apply, and that
he was, therefore, improperly charged with the higher crime. This court agreed, and
remanded the case for a new trial, saying:
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We have previously held that where general and special laws are
concurrent, the special law applies to the subject matter contemplated
by it to the exclusion of the general law.... And a related rule holds that
where a general statute and a subsequent special law relate to the
same subject, the provisions of the special statute must prevail.... it is
clear that in addition to the larceny statutes in RCW 9.54, the
legisiature established a special criminal category *587 under RCW
9.45.040 for the procurement of food, lodging, accommodations, or
credit, by fraud from any hotel, restaurant, boarding house or lodging
house. RCW 8.45.040, therefore, is a special law which is applicable to
the subject matter contemplated by it to the exclusion of the general
larceny statutes.

(Citations omitted.) Walls. at 622-23, 503 P.2d 1068.

The Walls case had another factor that makes it similar to the case at bar: the record
did not contain sufficient evidence to determine whether the inn in question contained
more than 15 rooms. an “element” necessary to charge the defendant under one of the
specific statutes. The court held that the defendant was improperly charged under the
general theft statute regardless of this fact.

In State v. Danforth. 97 Wash.2d 255, 643 P.2d 882 (1982). the issue was whether a
defendant who failed to return to jail while on a work release program could be charged
under the general escape statute, or whether he had to be charged under the specific
statute prohibiting failure to return to a work release facility. The latter statute carried a
lesser penalty and also placed a higher standard on the State on the issue of intent.
This court held that only the specific statute could be charged, saying:

- General principles of statutory construction dictate this result. First, we have
consistently applied the rule that when two statutes are concurrent, the specific
statute prevails over the general.

This rule is consistent with general principles of statutory construction. See 2A C.
Sands, Statutory Construction § 51.05 (4th ed. 1973).

In the case before us, both statutes are clearly applicable. The general statute, RCW
9A.76.110, forbids escape from work release programs as well as prisons, since the
definition of a detention includes a work release facility. RCW 9A 76.010. State v.
Yaliup, 25 Wn.App. 603, 606, 608 P.2d 651 (1980). RCW 72.65.070, on the other
hand, deals specifically with escape from work release. RCW 72.65.070, as the
more specific statute, thus preempts prosecutions under RCW 9A.76.110 of those
defendants whose crime is failure to return to a work release facility.

*682 Danforth, at 257-58. 643 P.2d 882.

Danforth also addressed the question of additional elements required to obtain a
conviction under the special escape from work release statute:

Second, we are of the opinion that the specific requirement that the defendant's
**241 conduct be willful under RCW 72.65.070 recognizes a valid legislative
distinction between going over a prison wall and not returning to a specified place of
custody. The first situation requires a purposeful act; the second may occur without
intent to escape. It is easy to visualize situations where a work release inmate failed

- to return because of a sudden iliness, breakdown of a vehicle, etc. This explains the
requirement of willful action.
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- Finaliy, this interpretation of the two statutes is necessary to give effect to RCW
72.65.070. RCW 72.65.070 differs significantly from the general escape statute in
that the prosecutor must prove the failure to return was willful. Under RCW
9A.76.110, however, a conviction will be sustained if the State demonstrates that the

" defendant "knew that his actions would result in leaving confinement without
permission.” State v. Descoteaux, 94 Wn.2d 31, 35. 614 P.2d 179 (19880).

Given the choice, a prosecutor will presumably elect to prosecute under the general
escape statute because of its lack of a mental intent reguirement. Consequently, the
result of allowing prosecution under RCW 9A.76.110 is the complete repeal of RCW
72.65.070. This result is an impermissible potential usurpation of the legisiative
function by prosecutors.

In summary, sound principles of statutory interpretation and respect for legislative
enactments require that we hold that the petitioners were improperly charged under
the general escape statute.

Danforth, at 258-59. 643 P.2d 882.

The result in Danforth was held to be mandated both by the special/general rule and by
the need to give effect to the special statute. Because the general statute has a lesser
mental state element, this court recognized that prosecutors would presumably always
elect to charge under it and thus avoid the need to prove the “wilful” element in the
special statute. Thus, unless the special statute supersedes the *583 general, the
special statute would effectively be repealed.

The holdings in Walls and Danforth indicate the irrelevance of additional elements in
the special statute. So long as it is not possible to commit the special crime without
also committing the general crime, the special supersedes the general.

it is, therefore, irrelevant that the State must additionally prove notice of demand to
return the rented motor vehicle to obtain a conviction under the criminal possession of
a rented motor vehicle statute.

5 Furthermore, the creation of a specific statute shows a legislative intent that
persons who perform the type of acts to which it is directed (e.g., failure to return a
rental car rather than stealing a nonrented car) should be punished under the specific
statute or not at all. The Legislature appears to have had made a valid distinction
between failure to return a rental vehicle and general theft of a nonrented vehicle. The
Legislature considers the former less culpable and, in addition, requires the lessor to
send demand notice. It is easy to visualize situations where the lessee fails to timely
return a rental vehicle because of mere neglect or breakdown of the vehicle. This
explains the notice requirement and the lesser penalty. If the car company fails to send
the required notice to the defendant, the failure to comply with the statute has no
meaning if the defendant can still be prosecuted under another statute carrying a
higher penalty.

Conclusion
In summary, sound principles of statutory interpretation and respect for legislative
enactments require that the specific statute prevails to the exclusion of the general.

6 We hold that the defendant was improperly charged and convicted under the first
degree theft statute.

We reverse and remand to the trial court for action in accordance with the provisions of
this opinion.
**242 WILLIAM H. WILLIAMS, C.J., and ROSELLINI, UTTER, DIMMICK and

PEARSON, JJ., concur.
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*584 BRACHTENBACH, Justice {(concurring in the result).

| agree with the majority's statement that the Legislature considers violation of the -
rental statute to involve less culpable conduct than that conduct which constitutes a

violation of the first degree theft statute. That fact is evidenced by the differing

penalties attached to each. While the Legislature may have made a valid distinction in

culpability between failure to return a rental vehicle and general theft of a vehicle, it

unfortunately did not create a statutory elementa! distinction. in both cases the person

must commit first degree theft before violating either statute.

In my opinion, the petitioner's conduct was of the type the Legislature envisioned when
it passed the first degree theft statute. The petitioner rented the car for only one day,
utilizing an alias and false identification (an Ohio driver's license in the name Gary
Roberts), took the vehicle out of this jurisdiction and abandoned it in Nebraska without
making any effort to contact the rental agency. His conduct evidences a clear intent to
appropriate the property for his own use with no intention of returning it to its rightful
owner.

Unfortunately, the Legislature enacted a statute that requires proof of first degree theft
before criminal possession of rental property can be found. Thus, a thief who has the
foresight to pay the minimal rental amount to obtain initial possession, can abscond
with the rental property knowing he will not and cannot be charged with first degree
theft-a class B felony.

. do not think that this anomalous result was intended by the Legislature. Nonetheless,
because the Legislature chose the language it did, | concur in the result.

In joining the majority's result | too rely on State v. Danforth, 97 Wash.2d 255, 643 P.2d
882 (1982). Unlike the majority, however, | feel that proof of notice of demand is not
irrelevant. The fact that RCW 9A.56.085 contains a notice requirement is the principal
reason | join the majority's result. To hold otherwise would give the prosecutor the
option to proceed against a person who rented a car, *585 even if the rental agency
fails to send the required notice. This would effectively repeal the rental statute. Absent
this notice requirement, | am not ready to concede, as is the majority, that the general
special rule would lead to the same result. Cf. State v. Sherman. 98 Wash.2d 53, 61 n.
6, 653 P.2d 612 (1982); United States v. Batchelder, 442 U.S. 114, 99 S.Ct. 2198, 60
L. Ed.2d 755 (1979). That issue is best left tc another day.

DOLLIVER, J., and CUNNINGHAM, J. Pro Tem., concur.
Parallel Citations

681 P.2d 237

Footnotes
1 The pertinent portion of RCW 9A.56.095 provides:

*(1) A person is guilty of criminal possession of leased or rented
machinery, equipment or a motor vehicle if the value thereof exceeds
one thousand five hundred dollars and if he:

*(a) After renting machinery, equipment or a motor vehicle under an
agreement in writing which provides for the return of said item to a
particular place at a particular time, fails to return the item to said place
within the time specified, is thereafter served by registered or certified
mail addressed to him at his last known place of residence or business
with a written demand to return said item within seventy-two hours from
the time of the service of such demand, and wilfully neglects to return
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said item to any place of business of the lessor within five full business
days from the date of service of said notice; or

"

“(2) 'Wilfully neglects’ as used in this section means omits, fails or
forebears [sic | with intent to deprive the owner of or exert unauthorized
control over the property, and specifically excludes the failure to return
the item because of a bona fide contract dispute with the owner.
State v. Shriner saved to 'schenk’.

u

"Criminal possession of leased or rented machinery, equipment or a
motor vehicle is a class C felony.”

2 “Theft.” as charged in the present case, means to “wrongfully obtain or
exert unauthorized control over the property ... of another ... with intent to
deprive him of such property ..." RCW 9A.56.020(1)(a). The degree of the
crime depends upon the value of the property; a value over $1,500 is first
degree theft, a class B felony. RCW 8A.56.030(1){a) and {2).
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